LETTER OPI NI ON
94- L- 54

March 14, 1994

Alvin A Jaeger

Secretary of State

600 East Boul evard Avenue
Bi smar ck, ND 58505

Dear M. Jaeger:

Thank you for your February 2, 1994, letter concerning
the practice of certain individuals |eaving unattended
nom nating petitions at | ocations wthin county
courthouses and city halls. You ask whether such
practices violate N.D.C.C. ?? 16.1-10-01, 16.1-10-02,
or other relevant provisions of |aw

CGeneral l vy, state stat utes addr essi ng candi dat e
nom nating petitions require that such petitions
contain certain information and be signed by a certain
number of qualified electors. See, e.g., NDCC
?? 16.1-11-06, 16.1-11-11, 16.1-12-02, 40-21-07. These
statutes do not indicate under what circunstances the
petition nmust be signed.

NND.CC. ? 16.1-10-01 provides that a "person is
guilty of corrupt practice within the nmeaning of this
chapter, if he willfully engages in . . . the use of
state services or property for political purposes.”
NND.C.C. ? 16.1-10-02(1) provides that "[n]o person
may use any property belonging to or |eased by, or any
service which is provided to or carried on by, either
directly or by contract, the state or any agency,
department, bureau, board, or conm ssion thereof, for
any political purpose.™

In a previous letter issued by this office concerning
NND.C.C. ? 16-20-01.1, the predecessor to present
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N.D.C.C. ? 16.1-10-02, it was noted:

Section 16-20-01.1, N.D.C.C., prohibits the use for
political purposes any property or services owned by or
under |ease to the state or any agency, departnent, bureau

board, or comm ssion of the state. The 1 anguage of this
section clearly limts its applicability to state property
and services and cannot be construed to include political
subdi vi sion property or services. . Qur concl usi on,

however, that Section 16-20-01.1, N.D.C.C., does not apply
to political subdivision property or services should not be
construed to nmean that such property or services may be used
for political purposes.

Letter from Assistant Attorney Ceneral Onen L.
Anderson to Charles D. Ovik, Pierce County State's
Attorney (Cctober 13, 1978).

Former N.D.C.C. ? 16-20-01.1 also was construed by the
North Dakota Supreme Court in the case of Saefke v.

Vande Walle, 279 N.W2d 415 (N.D. 1979). In that
case, the court determ ned that the Corrupt Practices
Act is penal in nature and thus nust be strictly
construed. ILd. at 417. Consequently, N.D.C C
?? 16.1-10-01 and 16.1-10-02 cannot be expansively read
to cover property or services of politica

subdi vi si ons.

Therefore, it is ny opinion that the practice of
| eaving unattended nom nating petitions in |ocations
in a county courthouse or city hall does not violate
the provisions of NND.C.C. ?? 16.1-10-01 or 16.1-10-02
since those |locations are property of politica
subdi vi sions and not of the state. Thi s opinion does
not attenpt to address whether the practice of |eaving
unattended nomnating petitions on state property
constitutes a violation of N.D.C.C. ?? 16.1-10-01 or
16. 1-10- 02.

N.D.C.C. ? 48-08-06 provides that the governing body
of any county, city, or township my permt the use of
"any public building or any part of a public building
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under its charge for any |egal purpose, giving equal
opportunity to all persons, and w thout religious or
political distinctions, and may make such reasonable
rules and restrictions on the use of such building as
may seem necessary." You indicate in your letter that
the practice of Jleaving nomnating petitions on
counters in county and city buildings is primarily a
practice of incunmbent officer hol ders. V\het her
conpeting office seekers are allowed the sane
privilege may have an inpact on the |awfulness of the
practi ce.

If you receive such conplaints in the future, you nmay
wi sh to advise any individuals conplaining about such
practices to bring the matter to the attention of the
| ocal state's attorney for review and investigation.
A state's attorney would be the appropriate official
to determ ne whether to institute a crimnal charge.

Si ncerely,

Hei di Hei t kanmp
ATTORNEY GENERAL

jjf\las\jfl



